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Arguaont 


Point 1 — That this Court can review a 

daclalon of tha Board of Immigration 
Appeals .. 


Point II — That Hernosa did prosant a "prlna 
facie" case of hardship necosaary 
to support a reopening of bar casa ••• 


Point III— That tha Board of lonigratloo 
Appeal• was guilty of an abuse 
of discretion in denying Uenoosa's 
action to reopen ... 


Conclusion 
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Section 244 (a)( 1) of the Immigration end Rationality 

Act; 8 U.S. Code 1234(e)(1). 

"Sec. 244.(a) As hereinafter preecrlbed in this 
section, the Attorney General nay, in hi* discretion, 
suspend deportation and adjust the e tatus to that of 
an alien lawfully admitted for permanent residence, 
in the case of an alien who applies to the Attorney 
General for suspension of deportation end— 

(1) is deportable tinder any lam of the United 
States except the provisions specified in paragraph 
(2) of this subsection; has been physically present 
in the United States for a continuous psriod of cot 
lass than ssvan years immediately preceding the date 
of such application, and proves that during all of 
such period he was and is s person of good moral 
character; and is s person whose deportation mould, 
in the opinion of the Attorney General, result in 
extreme hardship to the alien or to hie spouse, 
parent, or child, who ia a citiseo of the United 
States or an alien lawfully admitted for permanent 
residence." 


8 CFR 244.1. 

Pursuant to Part 242 of this chapter and section 244 
of the Act e special inquiry officer in his discretion 
ni* m authorize the suspension of an alien’s deportation; 
o., if the alien establishes that ha le willing an d ha s 
the immediate r* JW ‘ with which to depart promptly from 
the United States,a special inquiry officer in hie 
discretion may authorise the alien to depart voluntarily 
from the United States in lieu of deportation within 
such time as may be specified by the special inquiry 
officer whan first authorising voluntary departure, 
and under such conditions as the district director 
shall direct. An application for suspension of 
deportation shall be made on Form 1-236A. 
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C0BA20S HERMOSA, 


Petitioner, 


IMMIGRATION AND NATURALIZATION 
SERVICE, 

RMpoodtat. 


mmm 

On April 10, 1973 • Motion to m ops n the doportocion 
proceedings brought «|ilait Coreron Hsxaoaa was nado to (Jm 
board of Ismigretlon Appeals. Haaioaa sought to 
case lo order to apply for suspension of Asportation 
Section 244(a)(1) of the laadgratlott and Nationality Act. 

The notion was denied by tbs Board, which found that Ramose 
had failed to nake a "prina fade** shoving of hardship* 
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FACTS 

Coras on Heraosa is a native and ctit la en of the 
Republic of the Philippines* Rensoea arrived in the Anted 
States an Deceaber 24, 1944 at Honolulu, Hawaii, oa o oan- 
iaariLgrant student. 
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Judj* Joseph Hack o£ the isoo^racwn --- 

affinned by the Board of Immigration Appeals an February ». 
If71. On April 10, 1975 Coraaon Hermesa, by her attorney*, 
aada a motion to the Board of lawtgrotloa Appeals for a re- j 
opening of her deportation so that she could apply for 
suspension of deportation mder Section 2A4<a)<l) of the 
location and MatlonaUty Act. That notion was denied. 

Corason Btrmoaa has continuously reeled in the 
United States since her arrival on Decoder 14, 1964. **»• 

has not left the country at any tine. 

Her sister, Bella Aurora Harness Villairote, la a 

physician and resides in Bee Rochelle, Ho* fork. She is a 
legal permanent resident and mill be eligible for United 
State, dtlseashlp on March 5, 1976. Filar Dlaa Homos, is 
Coraaon Harness's mother. She la presently in the United 
States in visitor status and mill apply for permanent 
residence when Vlllairta becomes a citicen. The remaining 

-^— of the Mermosa family are married, in the Philippines 

elth tellies of their own. The only telly Coraaoa Ilermose 
hes known for the lest nine years is hero in the United 
States. If she had to return to the Philippines she would 
bo separated from them indefinitely. 
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Corason Harness la not abla to secure a n»« abroad. 
She la a hairdresser and beautician. The lik e lih o od of Labor 
Department certification la aill; and even if aha could be 
certified, aha would have the shattering burden of d ea li ng 
with the Philippine quota, which nay never open again for 
skilled worker*. A mere Incident of birth ha* dealt her a 
great hardship. If bs had b e a n born In any other country. 

•be night have leal grated by virtue of her akllla. or 
eventually through her slater, a potential United State* 
citizen. Hone of thla la available to Corason Harness 
because of the place in which aha was born. 

Corason Harness la thirty - too years old. She has 
lived in the United States for almost a third of bar Ufa. 

She has became a part of her adopted country! the Philippines 
would be a foreign and strange place ta bar. She cannot 
return to e land mod culture which are no lo nge r hart. 

In bar nine year absence the Philippines have 

Martial Law. Imposed 4^o-Ferdinand Marcos, has 


rd the former United States possession Into an 
with no liberty and no rights, except for tho 
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tlM extreme btrdihip al» would suffer If deported, a nocloo 
vai «ad* to tha Board of Ismisration App«al», which had iaat 
i acted oo har caae, that bar deportation be reopened for tha 
purpoae of a suspension of deportation application* Tha 
Board of Ismigratlon Appeals denied tho notion, statin* that 
!; ,he had failed to make a "prlna facia" ahOMin* of "hardship.” 
















T 



k "23 


As la all judicial review of final •Malitrattw 
order* , the Board cf 111 gr if ion Appeals is aadanabla in the i 
Court of Appoala for abuse of discretion, tfcif dans ant naan| 
however, that an administrative determination is sacrosanct 
as long «• it can be supported by sons form of logical oa» 
planation. The administrative tribunals must adhere to the 
norms set forth in the statute, by the regulations and by the 

1 


Courts. 


In the case of 


naturalisation berries <1*0 ** 7W >* * hu Coart 

si do red n petition to review e denial of suspension of AtpertA- 
tlon by tbs Board of Immigration Appeals. The petition mm 
denied, buttbs Second Circuit Court of Appeals sat forth ita 
tast upon review of administrative is termination. 

ixmtaation 


This Court stated that upon review of a detemlihatioi 
as to eligibility for dlecretlonar> suspension of deportation 
is subject to judicial scrutiny for abuse) that is. to chock 
chat the Board of Immigration Appeals has properly applied 
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the conditions prescribed la che acetate. 

The test, therefore, it net Chet the hoard can 

| 

explain an Individual decision taken eat of context, hat. can 


the Board in vise of chose conditions presented by the 


statute, and those decisions 


in Oadlar cases su ppo rt 


the decision nade in the case at bar* 

Tbs Board's decision hare is net an Isolated one* 
There are nsny applications under Sec t i on 244(a)(1) node 
every year. The norms established by the Beard should be 
uniformly and fairly applied. In review, the Beard's action 
in the case at bar for abuse, the Court should consider sloe 
tha action taken on ocher applications. 
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The Board of lanigratlon App eals sdt forth the 
factors to be considered regarding tha ’’axtrana hardship 

required by tha Act in tha Mgtgaj ff.&JI- ** 1141 1)1,0 * 

The Service must consider: 

a) Length of residaoco, 

b) Family tlaa, 

I 

c) Possibility of obtaining a visa abroad, j 
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d> Financial hordes in pro csed i n g abroad for • nit, 
•) Baa 1th and ago of the alias. 

It la sot necessary t h a t all fioo elanants bo poooo®* 
to pirn tha requisite hardship and tba list is sot eaalneiei. 


Tbs Board has 


deed 


latituda la 


as proof of tha requisite har ds h i p . Is tha 
(supra), tha fact that tha alias had baas a 


a loog resident la 


tha United States, had United assets and ass faced nith a 
loog delay in obtaining a visa aas denied sufficient hardship, 
Another long resident who had no hone la the country of 
origin ees found to hero the requisite hardship ( HfftW -gi 

H, 5 14* Use. 416). 

The latitude has on occasion been expanded to include 
those eho faced political hardship. Judge JuUea Goldberg of 

I 

tha bad gx at Inn Court found in the j_ _ _ _ 

(A1B 493 339). an unreported decision, that it eoeld be 


"extras* hardship" for a Filipino to return to hie honsland 
because Martial Las had been declared; life under Martial 
Las has bean found to bo the "axtrane hardship" on an 
application for suspension of deportation. 


Hoe eaa tha Board find that Cor axon Kamos a has 
•ads no prism facia shewing of hardship? A prism feels 
shoeing asrnly calls for an an— sr. Bay a lien u bn yrona to 
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a showing of hardship within tha framework flat forth abova 

has a prlaa facia case* Tha contentions will ba subject to 

|j 

cross axaalnacloo before an Immigration Judge and a thorough 
investigation* 

The record and facts io tha caaa at bar make a prlaa 
facie case oo their own. Coraton Beraoaa has been la tha 

ii : 

United States aloost nine years { her family la hereJ tha ooljr 
home she knows is here. She is not aUglbla for a wi am and 
cannot leave the United States without tha proapect of and* 
lass separation from her alstar and sp thsr . She has spent 
a loose a third of her Ufa hero and aay ha aant to a land she 
does not know, dominated by a dictator who uses tha scape¬ 
goats of subversives end the whip of aaurtlal lav to solidify 
his control over a former democratic r ep ub l ic and United 


States possession* 

Considering tha statute and tha decisions aada La 
other cease of this kind, it is unthinkable that tha Board 
would claim that there has been no prlaa facie shewing in 
this case. The Board, in a proper exercise of its duties, 

I 

should have granted the notion and referred tha caaa to an 
IsBoigretloo Judge for adjudication. 
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Tbm lUCQtt Section 244(a)(1) requires that 
application for suspension of ^ satfa btfi 

Itaolgratloa Judge during a deportation hearing, xha , 
version of tbe l m required that the appliaatlan ha m 
before a final order of deportation waa entered. A 11 
aaondsent eliminated the requirement that the applleat 
made before a final order eat served. This in / 

a legislative Intent behind the — tnfhmnt waa to panel 
via a motion to reopen. 

fkM an alien who la under an order of doporta 
can nova to reopen for suspension as long aa ha la stl 

the United Stataa and can present a prima facie shoein 
eligibility. 

An exmaple of the extremes to which an ilfsn < 
and still have his esse reooened ie nr««—f.ii k. n — 


f«nq jettfraUaatlon (4u rod 2d 

284, fth Clr. Court of Appeals, Juna 24, 1969). 

Iq ttu lUSl caaa, the alien entered the »¥1 fed 
Statea by junplng ship In 1954. He waa found damm-refli. 
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1955. Upon receipt of hit turreader notice la Lf65| he lied 

' 

end remained e fugitive until hie attorney stored ce reopen 

* _ 

i hie eeee for e auapension eppllcetlon In 1967* 

, ! 

The notion was granted end che eppllcetlon app r o v ed 
by the Special inquiry Officer. The Board reversed the 
lnad.gr at ion Court and the Circuit Court vacated the Board's 
finding, agreeing with the original decision. 

If the Slang caae was reopened while the alien wee e 
fugitive, why wasn't this case reopened while Coresoo Bernese 

wee in che custody of che Service? The only explanation given 

i 

by the Board was that Menaces had felled to nabs e prlne 

;i - J 

fads showing of hardship. The abuse of discretion practiced 
here by the Board In refusing to give this voaas an oppo r t u nity 
to be heard, is grounds for e reversal of the decision. 

The statute, the facts, the cease sited, and the 
naadate for "humane administration" of the Immigration lews 
require that e person who prasents e prlne feels ease be 

i 

given an o p p o rtunity for e hearing. The very least chat 
Ceraxon Harness la entitled to is a hearing an the merits of 
her case. Only an Immigration Judge sen adjudicate the 

if 

suspension eppllcetlon, for the Board to deny her that 
opportunity after the facte here presented la an a b u se of 
discretion. 
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This Court can rsvlsu chs dctaradnatloa 


board of I—Igration Appeals. Doing so in light Of tbs MM 
sst by tha Board in - :her cases, the Court should reverse tbs 
Board and remand tha case to an Immigration Judge for ad¬ 
judication. 


Respectfully submitted, 

BARRY, BARRY * BARRY, 
Attorney for Petitioner. 


James H. ftUbtaggoo, 


of counsel. 
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